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report  to  Imperial  Oil  s  Occupational  Health  Division  any  changes  in  his/  her  circumstances  that 
may  significantly  increase  the  risk  of  relapse  ”,  must  commit  ‘‘to  report  to  his/her  supervisor/ 
manager  compliance  with  the  above  conditions  on  a  periodic  basis  to  be  determined  by  the  review 
panel”,  and  must  commit  “to  undergo  annual  medical  examinations,  including  screening  for 
alcohol  and  drug  abuse,  conducted  by  Imperial’s  Occupational  Health  Division"  These  controls 
can  be  modified  over  time  but  to  require  them  at  all  for  employees  like  Entrop  cannot  be  justified 

[127]  For  these  reasons.  Imperial  Oil  has  failed  to  meet  the  third  step  of  the  Meiorm  test.  The 
provisions  for  mandatory  disclosure,  reinstatement  and  reassignment  cannot,  therefore,  be  justified 
as  BFORs 

(c)  Testing  for  certification  and  post-reinstatement 

1 128]  Under  the  policy,  employees  hired  into,  promoted  to  or  transferred  to  safety-sensitive  jobs 
are  required  to  satisfactorily  complete  a  certification  process,  which  includes  a  negative  result  on 
an  alcohol  and  drug  test.  Employees  with  a  past  substance  abuse  problem  wishing  to  be  reinstated 
into  a  safety-sensitive  job  must  also  complete  the  certification  process  and  “post-reinstatement  ” 
may  be  required  to  undergo  “frequent  and  unannounced  testing  in  addition  to  random  testing  ” 

[129]  The  Board  concluded  that  testing  for  certification  or  post-reinstatement  did  not  contravene  the 
Code  provided  it  was  part  of  a  larger  assessment  to  determine  whether  an  employee  was  not  merely 
usmg  but  was  abusing  alcohol  or  drugs.  Under  the  policy,  however,  alcohol  and  drug  testing  is  but 
one  part  of  the  certification  process  and  but  one  of  the  post-reinstatement  controls.  Both  certification 
and  reinstatement  controls  are  mtended  to  ensure  that  employees  m  safety-sensitive  positions  are  not 
impaired  by  alcohol  or  drugs  on  the  job  The  Board  did  not  discuss  or  make  any  findings  whether 
either  the  certification  process  as  a  whole  or  the  post-reinstatement  controls  as  a  whole  was  a 
satisfactory  method  of  assessing  substance  abuse.  I  therefore  think  it  unnecessary  to  interfere  with  the 
Board  s  conclusions  on  testmg  for  certification  and  post-reinstatement. 


***** 

Note:  in  Oak  Bay  Marina  Ltd.  v.  British  Columbia  (Human  Rights  Tribunal)  (no.  2) 
(2002),  43  C.H.R.R.  D/487,  the  B.C.  Court  of  Appeal  dealt  with  an  appeal  from  a  Tribunal 
decision  holding  that  Robert  Gordy  had  been  discriminated  against  by  Oak  Bay  Marina  on 
the  basis  of  a  mental  disability.  In  the  summers  of  1994  and  1994,  Gordy  had  successfully 
worked  as  a  fishing  guide  for  OMB  at  its  lodge  in  Campbell  River.  In  May  1995,  he 
developed  bipolar  affective  disorder  and  was  hospitalized  for  two  weeks.  On  June  6,  not 
yet  fully  recovered  from  a  manic  episode,  Gordy  met  with  the  lodge  manager  to  inquire 
about  returning  to  work  as  a  guide.  It  was  conceded  that  at  that  date,  Gordy  was  behaving 
strangely  and  was  not  yet  capable  of  returning  to  work.  In  fact,  he  went  back  to  hospital  on 
June  6,  where  he  remained  until  June  23.  Gordy  met  with  the  manager  again  on  July  17, 
indicating  that  he  was  stable  and  wanted  to  return  to  work.  The  manager  refused  to  let 
him  return  to  work,  but  invited  him  to  return  later  in  the  summer.  Gordy  took  this  as  a 
refusal  to  employ  him.  On  July  19  he  met  with  his  doctor  and  asked  him  to  write  to  OBM 
about  his  fitness  to  work.  His  doctor  wrote  that  day,  assuring  OBM  that  Gordy  was  fit  to 
work  and  offering  to  provide  further  information  about  bipolar  disorder  as  desired.  OBM 
did  nothing  in  response  to  the  doctor’s  letter.  Gordy  filed  a  human  rights  complaint. 

The  Tribunal  accepted  the  medical  evidence  that  Gordy  was  fit  to  return  to  work  provided 
some  accommodations  were  made  such  as  monitoring  to  detect  onset  of  a  manic  phase, 
allowing  a  gradual  return  to  full  hours,  and  having  him  accompanied  by  another  guide  as 
was  done  with  rookie  guides.  The  Tribunal  held  that  OMB’s  manager  should  not  have 
considered  Gord/s  erratic  behaviour  on  June  6  in  making  his  decision  about  whether  to 
allow  him  to  return  to  work  on  July  17.  Rather,  OMB  should  have  contacted  Gordy’s 
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doctor  to  get  his  assessment,  and  then  investigated  whether  accommodations  could  be 
made  that  would  have  allowed  Gordy  safely  to  return  to  work.  OMB  was  found  to  have 
discriminated  against  Gordy  on  the  basis  of  disability  and  to  have  failed  to  make  out  a  BFR 
defence.  Thus,  the  Tribunal  held  that  evidence  of  Gordy’s  earlier  erratic  behaviour  was 
irrelevant  to  whether  OMB’s  refusal  to  rehire  was  bona  fide.  This  decision  was  appealed  to 
the  B.C.  Supreme  Court,  which  held  that  it  was  an  error  of  law  to  hold  that  the  evidence  of 
Gordy’s  behaviour  on  June  6  was  irrelevant  to  the  decision  whether  he  could  safely  be 
allowed  to  return  to  work. 

On  appeal  to  the  B.C.  Court  of  Appeal,  the  Court  agreed  that  Gordy’s  behaviour  on  June  6 
was  relevant  and  remitted  the  case  to  the  Tribunal  “so  that  the  issue  of  BFOR  may  be 
decided  upon  all  relevant  evidence  and  on  whatever  facts  may  be  found  by  the  new 
adjudicator.” 

Newbury  J.  also  offered  the  following  obiter  comments  at  para.  26: 

In  light  of  the  extensive  submissions  we  received,  I  also  wish  to  comment  on  [anjother  aspect  of 
Mr  Gordy's  case  ...  was  said  that  even  if  OBM  had  had  extensive  medical  information 
regarding  bipolar  disorder  prior  to  June  1995,  and  even  if  that  information  had  indicated  that  Mr 
Gordy  could  not  be  rehired  without  jeopardizing  guests'  safety,  then  without  anything  more  OBM 
should  still  be  found  liable  under  s.  13  of  the  Code  by  reason  of  "failure  to  investigate"  I  do  not 
read  any  of  the  authorities  to  which  we  were  referred  as  going  so  far  as  to  impose  a  "process"  of 
investigation  on  an  already  informed  employer  If,  as  McLachlm  C.J.C  suggested  in  Gnsmer  (at  § 
43)  and  Meiorw  (at  §35-36),  the  question  of  accommodation  is  to  be  approached  with  some 
"common  sense",  it  seems  to  me  that  the  employer's,  as  well  as  the  complainant's,  circumstances 
would  have  to  be  considered  carefully  in  imposing  such  an  obligation  What  is  "possible"  for  one 
employer  -  e  g.,  a  government  with  entire  departments  and  volumes  of  information  available  to  it  - 
may  not  be  possible  for  a  pnvate  company  that  has  to  make  a  decision  amid  operational  pressures 
posed  by  scheduling,  customer  relations,  profitability  and  legal  liability.  (Certainly,  the  Tribunal 
Member  gave  no  consideration  to  whether  OBM  would  have  been  under  a  "duty  to  warn"  its  guests 
of  the  risks  posed  by  using  Mr.  Gordy's  services.)  Similar  considerations  bear  on  the  other  aspects 
of  accommodation  -  whether  the  employer  can  in  fact  fit  in  a  gradual  return  to  work  or  place  the 
employee  elsewhere,  or  can  actively  supervise  him  or  her  or  "monitor"  his  or  her  medications 
These  are  more  subtle  and  difficult  questions  that  were  overshadowed  in  this  case  by  the  Member’s 
assumption  that  direct  experience  could  not  be  considered  by  OBM  in  making  its  decision 

Saunders  J.  offered  her  own  comments  as  follows: 

The  Human  Rights  Code,  R  S  B.C.  1996,  c.  210  is,  as  my  colleague  observes,  applicable  to  both 
public  and  pnvate  employers,  large  and  small.  Some  employers  have  considerable  internal 
resources  and  some  have  only  the  business  and  practical  acumen  acquired  in  a  lifetime  Given  the 
breadth  of  the  legislation's  application  and  its  intimate  effect  upon  the  essential  operations  of  the 
workplace,  it  is  important,  m  my  view,  to  acknowledge  that  the  legislation  does  not  require  that 
issues  be  referred  to  professional  experts,  not  always  readily  accessible  in  this  vast  province. 
Where,  as  here,  a  decision  may  be  based  upon  personal  observation  and  a  general  understanding  of 
attendant  risks,  I  would  not  preclude  the  decision  maker  from  supporting  its  view  of  the  risks  with 
after-acquired  knowledge,  to  the  extent  it  may  be  able  to  do  so.  This  necessarily  means  that  mere 
failure  to  investigate  is  not,  itself,  a  breach  of  the  legislation,  although  clearly  an  employer  who 
seeks  more  comprehensive  knowledge  when  faced  with  a  decision  is  less  likely  to  base  a  decision 
upon  unsupportable  impressions. 

The  value  of  human  rights  legislation  is  great  and  the  courts  accord  more  than  usual  deference  to 
decisions  of  human  rights  tribunals.  Human  rights  legislation,  however,  fits  within  the  entire  legal 
framework  within  which  enterprises  must  function.  That  framework  includes  other  standards  that 
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also  reflect  deep  values  of  the  community  such  as  those  established  by  workers'  compensation 
legislation  prohibiting  an  employer  from  placing  an  employee  in  a  situation  of  undue  risk,  and  the 
standards  of  the  law  of  negligence,  for  example  the  standard  that  applies  to  Oak  Bay  Manna  Ltd 
for  its  clients.  Even  as  full  adherence  must  be  given  to  the  standards  of  human  nghts,  a  human 
nghts  tnbunal  must  be  mindful  of  the  fuller  legal  framework  regulating  an  enterpnse  when  it 
assesses  the  occupational  requirements  asserted  by  that  enterprise,  and  decide  in  a  fashion 
harmonious  with  that  framework  in  order  not  to  force  non-compliance  with  some  legal  obligations 
in  exchange  for  compliance  with  the  human  rights  legislation 

s|g  j]c  a|c  3)c  % 

Nixon  v.  Vancouver  Rape  Relief  Society 

2002  BCHRT  1 

Note:  For  the  facts  leading  to  this  litigation,  see  the  decision  at  an  earlier  stage  ( Vancouver 
Rape  Relief  Society  v.  British  Columbia  ( Human  Rights  Commission)  reproduced  in 
Chapters,  p.109. 

Bona  Fide  Occupational  Requirement  or  Justification 

[149]  Rape  Relief  submits  that  its  volunteer  work  is  subject  to  a  bona  fide  occupational 
requirement  of  life-long  expenence  of  the  social  subordination  of  women.  It  is  their  position  that 
this  life  experience  is  required  from  both  the  therapeutic  perspective  of  peer  counselling  and  from 
the  political  perspective  of  Rape  Relief  s  work 

The  Applicable  Law  With  Respect  to  the  Justification  Defence 

[176]  Section  13(4)  of  the  Code  provides  that:  Subsections  (1)  and  (2)  do  not  apply  with  respect  to 
a  refusal,  limitation,  specification  or  preference  based  on  a  bona  fide  occupational  requirement 
Section  8(1)  of  the  Code  provides,  in  part,  that:  A  person  must  not,  without  a  bona  fide  and 
reasonable  justification,. .  In  both  sections,  therefore,  a  respondent  to  a  human  rights  complaint 
may  defend  its  actions  on  the  basis  that  they  are  not  discriminatory  because  the  distinction  they 
made  was  justified. 

[  177]  The  Supreme  Court  of  Canada  has  adopted  a  unified  approach  to  all  cases  of  discrimination 
under  human  nghts  legislation  In  both  Meiorw  and  Grismer,  the  court  held  that  a  three-step  test 
should  be  adopted  for  determining  whether  a  pnma  facie  discriminatory  standard  is  a  bona  fide 
occupational  requirement  or  justification. 

The  Application  of  the  Meior in/ Grismer  Analysis 

[178]  The  decisions  in  Meiorin  and  Grismer  require  employers,  and  service  providers,  to 
accommodate,  to  the  point  of  undue  hardship,  the  charactenstics  of  individuals  when  setting 
workplace  and  other  standards,  and  to  take  a  strict  approach  to  exemptions  from  that  duty. 
Exceptions  are  permitted  only  where  they  are  reasonably  necessary  to  the  achievement  of 
legitimate  work-related  or  business-related  objectives.  The  parties  agree  that,  after  the  decision  in 
Grismer ,  the  legal  analysis  with  respect  to  whether  an  employment  condition  is  a  bona  fide 
occupational  requirement  is  the  same  as  that  required  with  respect  to  a  bona  fide  justification  in  the 
services  context. 

1 179]  Under  the  unified  approach,  the  initial  onus  is  still  on  a  complainant  to  show  a  pnma  facie 
case  of  discrimination.  Once  that  has  been  established,  the  onus  shifts  to  the  respondent  to  prove, 
on  a  balance  of  probabilities,  that  the  discriminatory  standard  or  policy  was  a  bona  fide 
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Note:  The  issue  in  Caldwell  of  whether  the  Human  Rights  Codes  prohibit  the  dismissal  of 
teachers  for  what  has  been  called  “denominational  cause”  arises  in  the  context  of  the 
constitutional  protections  provided  for  separate  schools  by  s.  93  of  the  Constitution  Act. 
Relying  on  s.  93,  the  courts  have  independently  decided  that  the  separate  schools  in 
Ontario  had,  prior  to  1867,  a  right  to  dismiss  for  denominational  cause  which  was 
preserved  by  s.  93.  This  was  held,  in  Re  Essex  County  Roman  Catholic  Separate  School 
Board  and  Porter  et  al.  (1978),  89  D.L.R.  (3d)  445  (Ont.  C.A.),  to  deprive  a  Board  of 
Reference  of  jurisdiction  to  order  the  reinstatement  of  teachers  fired  for  having  married 
contrary  to  the  teachings  of  the  Catholic  Church.  In  the  Court  of  Appeal,  Zuber  J. 
suggested,  however,  that  the  teachers  may  have  had  a  right  to  sue  for  damages  for 
wrongful  dismissal  even  though  they  had  no  right  to  reinstatement. 

The  constitutional  issue  has  arisen  again  recently  with  amendments  to  the  Education  Act 
in  Ontario.  In  Daly  v.  Ontario  (Attorney  General)  44  O.R.  (3d)  349,  the  Ontario  Court  of 
Appeal  declared  s.  136  of  the  Education  Act,  R.S.O.  1990,  c.  E.2,  to  be  of  no  force  and  effect 
because  it  violates  the  denominational  guarantee  contained  in  s.  93(1).  S.  136  provided: 

136(1)  For  the  purpose  of  maintaining  the  distinctiveness  of  separate  schools,  the  Roman 
Catholic  separate  school  board  may  require  as  a  condition  of  employment  that  teachers 
lured  by  the  board  after  the  ten  school  year  period  mentioned  in  subsection  135(6)  agree  to 
respect  the  philosophy  and  traditions  of  Roman  Catholic  separate  schools  in  the 
performance  of  their  duties 

(2)  Subject  to  subsection  (1),  and  despite  section  24  of  the  Human  Rights  Code ,  section  5 
of  the  said  code  applies  to  ensure  that  such  teachers  employed  by  a  Roman  Catholic  school 
board  will  enjoy  equal  opportunity  in  respect  of  their  employment,  advancement  and 
promotion  by  the  board. 

(3)  If  it  is  Finally  determined  by  a  court  that  subsection  (1)  or  (2)  prejudicially  affects  a 
right  or  privilege  with  respect  to  denominational  schools  guaranteed  by  the  constitution  of 
Canada  subsections  (1)  and  (2)  are  repealed,  it  being  the  intention  of  the  Legislature  that 
tire  remaining  provisions  of  the  Act  are  separate  from  and  independent  of  tire  said 
subsections. 

Section  24  of  the  Human  Rights  Code  would  allow  a  Roman  Catholic  school  board  to  give 
a  preference  in  hiring  and  promotion  to  Roman  Catholics  if  it  could  be  shown  that  this  was 
a  bona  fide  occupational  requirement.  The  Court  held  that  ss.  (2)  of  s.  136  of  the 
Education  Act  prevents  the  application  of  s.  24  of  the  Code,  but  that  doing  so  violates  s. 
93.  Application  for  leave  to  appeal  this  decision  to  the  Supreme  Court  was  denied. 

As  the  next  cases  indicate,  the  argument  that  a  denominational  school  should  be  free  to 
discipline  teachers  for  infractions  of  religious  rules,  even  when  that  might  otherwise 
constitute  discrimination  on  a  prohibited  ground,  has  not  been  confined  to  “s.  93  schools”. 

**** 


‘  The  reference  in  s.  136(1)  to,  “the  ten  school  year  period  mentioned  in  subsection  135(6)”  is  a  reference  to  the  fact  that 
when  public  funding  was  extended  to  Roman  Catholic  separate  high  schools  a  number  of  teachers,  including  non-Catholic 
teachers,  who  were  then  employed  by  the  public  school  boards  were  designated  and  transferred  to  the  Roman  Catholic 
school  boards  in  order  to  teach  the  large  number  of  students  who  would  be  transferring  from  the  public  school  system  to  the 
separate  school  system. 
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the  duty  of  this  Board,  however,  to  explain  why  it  concludes  that  the  denominational  cause  BFOQ 
evolved  in  such  cases  is  only  partially  applicable  to  an  Evangelical  Christian  organization  like 
Christian  Horizons. 

First,  as  described  in  the  findings  of  fact  in  both  complaints  there  was  no  hiring  procedure  that 
explicitly  made  clear  that  only  those  whose  lifestyles  are  compatible  with  Evangelical  Christian 
doctrinal  principles  were  qualified  to  staff  the  group  homes  of  Christian  Horizons 

Second,  the  evidence  did  not  disclose  that  the  principal  function  of  the  group  homes  was  to 
promote  an  Evangelical  Christian  environment.  At  most,  the  evidence  disclosed  a  minimal  attempt 
to  anchor  the  various  mealtimes,  bedtime  and  Sunday  church  attendance  in  a  Christian  ethos  Such 
a  general  ethos  could,  however,  include  Christian  perspective  that  would  affirm  and  recognize  the 
value  of  committed  sexual  relationships  outside  marriage,  as  the  testimony  of  Rev  Robert  Wallace 
indicated 

My  conclusion  as  regards  the  application  of  the  objective  part  of  the  Etobicoke  BFOQ  test  as 
applied  to  the  two  complaints  in  this  case,  based  on  the  findings  of  fact  and  examination  of  all 
relevant  jurisprudence  is  as  follows 

Unless  and  until  Christian  Horizons  can  prove  on  the  balance  of  probabilities  that 

1)  their  hiring  procedures  show  a  preference  for  those  whose  lifestyles  are  compatible  with 
Evangelical  Christian  doctrinal  principles  and, 

2)  one  of  the  primary  functions  of  the  Christian  Horizons  group  homes  is  to  foster  an  Evangelical 
Christian  environment;  and 

3)  that  all  employees  of  Christian  Horizons  group  homes  from  the  Residence  Director  to  the 
housekeeper,  if  any,  are  all  essential  personnel  as  regards  the  fostering  of  an  Evangelical 
Christian  environment  in  the  group  homes,  regardless  of  the  time  of  their  work  shifts  and 
interaction  w  ith  the  residents  of  the  group  homes, 

the  respondent  will  fail,  as  they  have  in  the  two  complaints  in  this  case,  both  elements  of  the 
objective  part  of  the  Etobicoke  BFOQ  test  It  must  be  added,  however,  that  because  the  evidence 
presented  demonstrated  to  me  that  the  administration  of  Christian  Horizons  and  its  membership  is 
primarily  Evangelical  Christian  in  nature,  therefore,  there  could  exist  a  valid  religious  conformance 
BFOQ  with  many,  if  not  most,  of  the  positions  in  the  administration  and  membership  organizations 
of  Christian  Horizons 

This  Board  concludes  that  if  the  individual  right  of  equality  in  employment  and  the  group 
right  of  religious  association,  especially  in  the  context  of  an  Evangelical  Christian  organization  like 
Christian  Horizons,  are  each  given  their  due  weight,  the  complex  balance  of  justice  between 
individual  and  group  rights  can  be  struck  under  the  Ontario  Human  Rights  Code 

****** 


Note:  In  Trinity  Western  University  v.  British  Columbia  College  of  Teachers  [2001]  1 
S.C.R.  772,  the  exemption  from  human  rights  obligations  enjoyed  by  religious  educational 
institutions  was  use  as  something  of  a  sword,  rather  than  just  a  shield.  TWU  is  a  private 
university  associated  with  the  Evangelical  Free  Church  of  Canada.  For  some  time  it  had 
offered  a  teacher  training  program  in  co-operation  with  Simon  Fraser  University.  In  the 
five  year  program,  students  spent  the  last  year  either  at  SFU  or  supervised  by  SFU  faculty. 
TWU  applied  to  the  College  of  Teachers  for  accreditation  for  a  program  that  would  be 
conducted  exclusively  through  TWU.  Part  of  its  reason  was  the  desire  that  its  program 
fully  reflect  its  Christian  world  view.  Its  application  for  accreditation  was  rejected  on  the 
ground  that  it  was  contrary  to  the  public  interest  to  accredit  a  program  offered  by  an 
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institution  that  followed  discriminatory  practices.  BCCT  objected  to  the  fact  that  all 
students  and  faculty  at  TWU  were  required  to  sign  a  statement  of  “Community  Values”, 
committing  them  to  “refrain  from  practices  that  are  biblically  condemned”,  including  inter 
alia  “sexual  sins,  including  pre-marital  sex,  adultery,  homosexual  behaviour,  and  viewing 
of  pornography”.  TWU  challenged  the  refusal  to  grant  accreditation. 

A  majority  of  the  Supreme  Court,  including  McLachlin  C.J.  and  Gonthier,  lacobucci, 
Major,  Bastarache,  Binnie,  Arbour  and  LeBel  JJ.,  held  that  BCCTs  refusal  to  take  into 
account  the  religious  freedom  interest  of  TWU  was  a  mistake  of  law.  The  majority’s 
reasons  are  summarized  as  follows  in  the  headnote  in  the  S.G.R. 

At  the  heart  of  the  appeal  is  how  to  reconcile  the  religious  freedoms  of  individuals  wishing  to 
attend  TWU  with  the  equality  concerns  of  students  in  E  C  ’s  public  school  system,  concerns  that 
may  be  shared  by  society  generally.  While  TWU  is  a  private  mstitution  that  is  exempted,  in  part, 
from  the  B.C.  human  rights  legislation  and  to  which  the  Canadian  Charter  of  Rights  and  Freedoms 
does  not  apply,  the  BCCT  was  entitled  to  look  to  these  instruments  to  determine  whether  it  would 
be  in  the  public  interest  to  allow  public  school  teachers  to  be  trained  at  TWU.  Any  potential 
conflict  between  religious  freedoms  and  equality  rights  should  be  resolved  through  the  proper 
delineation  of  the  rights  and  values  involved.  Properly  defining  the  scope  of  the  rights  avoids  a 
conflict  in  this  case.  Neither  freedom  of  religion  nor  the  guarantee  against  discrimination  based  on 
sexual  orientation  is  absolute.  The  proper  place  to  draw  the  line  is  generally  between  belief  and 
conduct.  The  freedom  to  hold  beliefs  is  broader  than  the  freedom  to  act  on  them.  Absent  concrete 
evidence  that  training  teachers  at  TWU  fosters  discrimination  in  the  public  schools  of  B.C. ,  the 
freedom  of  individuals  to  adhere  to  certain  religious  beliefs  while  at  TWU  should  be  respected. 
Acting  on  those  beliefs,  however,  is  a  different  matter.  If  a  teacher  in  the  public  school  system 
engages  in  discriminatory  conduct,  that  teacher  can  be  subject  to  disciplinary  proceedings  before 
the  BCCT.  In  this  way,  the  scope  of  the  freedom  of  religion  and  equality  rights  that  have  come  into 
conflict  can  be  circumscribed  and  thereby  reconciled. 

Here,  by  not  taking  into  account  the  impact  of  its  decision  on  the  right  to  freedom  of  religion  of 
the  members  of  TWU,  the  BCCT  did  not  weigh  the  various  rights  involved  in  its  assessment  of  the 
alleged  discriminatory  practices  of  TWU.  Consideration  of  human  rights  values  in  the  present 
circumstances  encompasses  consideration  of  the  place  of  private  institutions  in  our  society  and  the 
reconciling  of  competing  nghts  and  values.  Freedom  of  religion,  conscience  and  association 
coexist  with  the  right  to  be  free  of  discrimination  based  on  sexual  orientation.  Even  though  the 
requirement  that  students  and  faculty  adopt  the  Community  Standards  creates  differential  treatment 
since  it  would  probably  prevent  homosexual  students  and  faculty  from  applying,  one  must  consider 
the  true  nature  of  the  undertaking  and  the  context  in  which  this  occurs.  Many  Canadian  universities 
have  traditions  of  religious  affiliations.  Religious  public  education  nghts  are  enshrined  in  s.  93  of 
the  Constitution  Act,  1867.  Moreover,  a  religious  institution  is  not  considered  to  breach  B.C. 
human  nghts  legislation  where  it  prefers  adherents  of  its  religious  constituency.  It  cannot  be 
reasonably  concluded  that  pnvate  institutions  are  protected  but  that  their  graduates  are  de  facto 
considered  unworthy  of  fully  participating  in  public  activities.  While  homosexuals  may  be 
discouraged  from  attending  TWU,  a  private  institution  based  on  particular  religious  beliefs,  they 
will  not  be  prevented  from  becoming  teachers.  Clearly,  the  restriction  on  freedom  of  religion  must 
be  justified  by  evidence  that  the  exercise  of  this  freedom  of  religion  will,  in  the  circumstances  of 
this  case,  have  a  detrimental  impact  on  the  public  school  system.  There  is  nothing  in  the  TWU 
Community  Standards,  which  are  limited  to  prescribing  conduct  of  members  while  at  TWU,  that 
indicates  that  graduates  of  TWU  will  not  treat  homosexuals  fairly  and  respectfully.  The  evidence  to 
date  is  that  graduates  from  the  joint  TWU-SFU  teacher  education  program  have  become  competent 
public  school  teachers,  and  there  is  no  evidence  before  this  Court  of  discriminatory  conduct.  In 
addition,  there  is  no  basis  for  the  inference  that  the  fifth  year  of  the  TWU  program  conducted  under 
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the  aegis  of  SFU  corrected  any  attitudes  which  were  the  subject  of  the  BCCT’s  concerns  On  the 
evidence,  the  participation  of  SFU  had  nothing  to  do  with  the  apprehended  intolerance  from  its 
inception  to  the  present.  Rather,  the  cooperation  was  intended  to  support  a  small  faculty  in  its  start¬ 
up  stage. 

L’Heureux-Dube  J.  dissented.  Her  reasons  were  summarized  as  follows: 

The  BCCT’s  decision  not  to  accredit  a  free-standing  TWU  teacher-training  program  should  be 
upheld  The  BCCT’s  conclusion  that  TWU’s  Community  Standards  embodies  a  discriminatory 
practice  is  not  patently  unreasonable.  Signing  the  contract  makes  the  student  or  employee  complicit 
m  an  overt,  but  not  illegal,  act  of  discrimination  against  homosexuals  and  bisexuals  It  is  not 
patently  unreasonable  for  the  BCCT  to  treat  TWU  students’  public  expressions  of  discrimination  as 
potentially  affecting  the  public  school  communities  in  which  they  wish  to  teach  Although 
tolerance  is  also  a  fundamental  value  in  the  Community  Standards,  the  public  interest  in  the  public 
school  system  requires  something  more  than  mere  tolerance. 

It  is  reasonable  to  insist  that  graduates  of  accredited  teacher  training  programs  be  equipped  to 
provide  a  welcoming  classroom  environment,  one  that  is  as  sensitive  as  possible  to  the  needs  of  a 
diverse  student  body. 

The  modem  role  of  the  teacher  has  developed  into  a  multi-faceted  one,  including  counselling  as 
well  as  educative  functions  Evidence  shows  that  there  is  an  acute  need  for  improvement  in  the 
experiences  of  homosexual  and  bisexual  students  in  Canadian  classrooms  Without  the  existence  of 
supportive  classroom  environments,  homosexual  and  bisexual  students  will  be  forced  to  remain 
invisible  and  reluctant  to  approach  their  teachers.  They  will  be  victims  of  identity  erasure  The 
students'  perspective  must  be  the  paramount  concern  and,  even  if  there  are  no  overt  acts  of 
discrimination  by  TWU  graduates,  this  vantage  point  provides  ample  justification  for  the  BCCT’s 
decision  The  BCCT’s  decision  is  a  reasonable  proactive  measure  designed  to  prevent  any  potential 
problems  of  student,  parent,  colleague,  or  staff  perception  of  teachers  who  have  not  completed  a 
year  of  training  under  the  supervision  of  SFU,  but  have  signed  the  Community  Standards  contract 
The  courts,  by  trespassing  into  the  field  of  pedagogy,  deal  a  setback  to  the  BCCT’s  efforts  to 
ensure  the  sensitivity  and  empathy  of  its  members  to  all  students’  backgrounds  and  characteristics 

***** 


Nixon  v.  Vancouver  Rape  Relief  Society 

2002  BCHRT  1 

Note:  For  the  facts  of  the  case,  see  the  decision  in  Chapter  3,  p.  109  ( Vancouver  Rape  Relief 
Society  v.  British  Columbia  (Human  Rights  Commission).  You  may  also  find  it  useful  to 
refresh  your  memory  about  the  part  of  this  Tribunal  decision  concerning  the  BFR  issue 
included  in  Chapter  6,  p.  490. 


Is  Rape  Relief  entitled  to  rely  on  the  exemptions  contained  in  s.  41  of  the  Code? 

[208]  In  its  final  argument.  Rape  Relief  submits  that  it  did  not  contravene  the  Code  because  it  is 
covered  by  the  “sex”  and  “political  belief’  exemptions  in  s.  41,  which  provides,  in  part,  as  follows 
If  a  charitable,  philanthropic,  educational,  fraternal,  religious  or  social  organization  or  corporation 
that  is  not  operated  for  profit  has  as  a  primary  purpose  the  promotion  of  the  interests  and  welfare  of 
an  identifiable  group  or  class  of  persons  characterized  by  .  .  .a  common.  .  .  sex.  .  .  [or]  political  belief, 
that  organization  or  corporation  must  not  be  considered  to  be  contravening  this  Code  because  it  is 
granting  a  preference  to  members  of  the  identifiable  group  or  class  of  persons. 
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had  they  been  promoted  to  the  rank  of  OM14  following  the  competition  held  in  March  1989,  and 
subsequently  to  the  rank  of  OM16  at  the  date  other  staff  of  rank  OM14  were  automatically 
reclassified,  together  with  appropriate  pre-award  interest  thereon,  such  sums  to  be  calculated  by 
counsel  or  referred  to  me  if  they  are  unable  to  agree 

9  That  the  respondent  Ministry'  relocate  the  respondent  Frank  Geswaldo,  and  that  it  ensure  that 
neither  he  nor  the  respondent  Phil  James  work  in  the  same  institutional  facility  as  the  complainant 
at  any  future  time. 

10.  That  the  Ministry:  (a)  amend  its  records  to  correspond  with  part  6  of  this  order  so  as  to  ensure 
that  the  complainant's  absences  from  the  workplace  caused  by  work-related  stress  since  the  date  of 
the  first  complaint  are  not  reflected  in  those  records  and  are  not  used  in  respect  of  any  decisions 
that  might  affect  him;  and  (b)  provide  access  to  the  complainant's  and  his  wife’s  personnel  file  by 
the  Ontario  Fluman  Rights  Commission  in  order  that  it  satisfy'  itself  that  certain  materials  relating  to 
the  various  human  rights  complaints  arc  removed  and  destroyed 

1 1  That  within  thirty  days  of  the  making  of  this  award  the  respondent  Ministry  cause  this  series  of 
orders  (or  such  other  text  as  counsel  may  agree  upon)  to  be  read  at  parade  for  five  consecutive 
days,  and  that  it  attach  a  copy  thereof  to  the  pay  slips  of  Metro  East  Toronto  Detention  Centre 
personnel  and  publish  it  in  the  institutional  newsletter.  Correctional  Update,  or  such  other 
publication  as  may  be  appropriate. 

12  That  the  respondent  Ministry  establish  at  its  own  expense  a  human  rights  training  program  that 
meets  with  the  approval  of  the  Ontario  Human  Rights  Commission,  which  may  be  called  upon  for 
assistance  in  that  regard,  such  program  to  be  conducted  within  six  months  of  the  date  of  this  award 

[354]  1  shall  remain  seized  of  this  matter  until  such  time  as  these  orders  have  been  fully  complied 
with  so  as  to  consider  and  decide  any  dispute  that  might  arise  in  respect  of  the  implementation  of 
any  aspect  of  them  . . 


***** 


Note:  In  McKinnon  v.  Ontario  (Ministry  of  Correctional  Services)  No. 7  (2002),  45 
C.H.R.R.  D/61,  Board  of  Inquiry  Hubbard  reconvened  to  deal  with  allegations  that  the 
orders  issued  in  McKinnon  No.  3  had  not  been  complied  with  since  that  decision  was 
handed  down  in  1998.  The  Board  was  first  asked  to  reconvene  in  March,  1999,  and 
decided  in  May,  1999  that,  while  it  could  not  deal  with  new  complaints  of  discrimination, 
it  had  jurisdiction  to  consider  whether  the  orders  made  in  the  1998  decision  had  been 
implemented.  Judicial  review  of  that  decision  was  sought,  but  denied,  and  in  June  2001, 
the  Board  reconvened  to  consider  the  substance  of  the  allegations. 

The  Board  concluded  that  the  Ministry  had  failed  quite  egregiously  to  comply  with  the 
1998  orders.  In  a  lengthy  and  complex  ruling  the  Board  found: 

♦  The  Ministry  virtually  ignored  the  time  limits  for  implementing  a  human  rights 
training  programme,  not  contacting  the  Human  Rights  Commission  for  its  approval, 
as  required,  until  the  six  month  time  limit  was  almost  up.  In  the  end,  a  training 
programme  was  not  approved  until  three  months  after  the  deadline,  and  was  not 
operational  for  another  three  months.  (The  Commission  was  also  criticized  for  not 
having  been  more  vigilant.) 

♦  The  training  programme  implemented  consisted  of  adding  a  small  anti-racism 
component  to  a  programme  already  being  developed  to  respond  to  other  human  rights 
complaints  that  had  arisen.  The  programme  consisted  of  a  one  day  workshop,  which 
was  criticized  for  trying  to  cram  too  much  into  too  short  a  space  of  time. 
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♦  Although  managerial  participation  in  the  training  sessions  was  contemplated  and 
required  to  respond  to  the  problem,  the  evidence  was  that  managers  frequently  did  not 
attend,  despite  repeated  requests  from  the  programme  facilitators. 

♦  The  anti-racism  component  was  held  to  be  completely  inadequate,  trivializing 
McKinnon’s  experience  rather  than  educating  people  about  the  harms  of  a  workplace 
atmosphere  poisoned  with  racism.  (Again,  the  Commission  was  also  criticized  for 
having  approved  this  as  an  adequate  anti-racism  training  programme.) 

♦  The  Ministry  paid  the  damage  awards  levied  against  the  individual  respondents  in 
McKinnon  No.  3  on  their  behalf,  thus  eliminating  any  deterrent  effect  they  might  have 
had.  Frank  Geswaldo,  whom  the  Board  had  ordered  moved  to  another  position  so  that 
McKinnon  would  not  have  to  work  with  him,  was  given  a  ‘going  away’  party  by 
management  at  the  Toronto  East  Detention  Centre  in  recognition  of  his  service. 

♦  Meanwhile,  McKinnon  continued  to  suffer  ostracism  and  obstructionism  from  his  co¬ 
workers  and  supervisors,  and  senior  management  continued  to  allow  this  to  happen.1 

After  considering  argument  as  to  whether  the  Board  had  jurisdiction  to  “craft  new  orders” 
to  better  enforce  the  original  ones,  Chairman  Hubbard  concluded: 

[233]  Given  the  flagrant  character  of  the  Ministry’s  noncompliance,  the  additional  harm  to  the 
complainant  occasioned  thereby,  and  the  hardship  and  waste  of  time  and  resources  involved  in 
restarting  the  process  to  deal  with  matters  that  this  Board  was  appointed  to  hear,  in  my  opinion  the 
broad  and  liberal  view  to  be  taken  of  a  Board’s  authority  under  s.  41(1  )(a)  of  the  Code  must  be 
seen  to  run  to  “the  crafting  of  new  orders”  so  as  to  achieve  an  otherwise  unattainable  compliance 
with  the  Act  and  fulfilment  of  the  underlying  purpose  of  the  original  order  itself;  namely,  in  this 
case,  to  “fix  the  problem  at  Metro  East”. 

[234]  However,  even  if  the  “crafting  of  new  orders”  is  regarded  as  beyond  the  scope  of  a  Board’s 
authority  under  its  retained  jurisdiction,  a  broad  and  liberal  interpretation  of  the  Code  might 
nevertheless  permit  the  clarification  (or  “fleshing  out”)  of  an  unfulfilled  order  so  as  to  reflect  the 


1  Hubbard  summarized  the  evidence  on  this  point  as  follows: 

In  my  opinion,  the  evidence  of  workplace  events  affecting  the  complainant,  both  directly 
and  indirectly,  m  the  four  years  following  this  Board's  1998  decision  is  further  proof  that 
its  atmosphere  remains  racially  poisoned  for  him.  As  that  decision  shows,  the  complainant 
put  up  with  racial  abuse  for  years  before  turning  on  his  tormentors.  He  fought  back, 
lodgmg  complaint  after  complaint,  using  the  grievance  process  and  other  avenues  available 
within  the  Ministry  before  (and  after)  filing  various  complaints  with  the  Human  Rights 
Commission.  He  was  met  with  reprisals  and  further  harassment  and  discrimination  And 
when  he  was  vindicated  by  this  Board  in  the  Spring  of  1998,  the  individual  respondents 
who  had  tormented  him  were  left  almost  unscathed,  the  consequential  damages  assessed 
against  them  having  been  paid  by  the  corporate  respondent.  The  complainant,  however, 
having  dared  to  buck  the  system,  was  met  with  widespread  scorn  and  subjected  to  name- 
calling  and  subtle  attacks  in  the  form  of  false  allegations,  frivolous  grievances  and  denied 
training  opportunities.  As  to  management's  investigation  of  his  concerns,  the  complainant 
was  met  with  refusals,  delays,  bias,  incompetence,  the  twisting  of  facts,  the  withholding  of 
information,  and  unjustified  inquiries  about,  and  findings  against  him. 

Would  each  and  every  one  of  the  incidents  reviewed,  considered  in  and  of  itself,  constitute 
a  breach  of  the  Code?  Of  course  not.  Would  any  one  of  them  taken  alone  demonstrate  that 
the  workplace  environment  was  poisoned?  Probably  not.  But  when  examined  collectively, 
do  they  reveal  a  workplace  environment  that  remains  poisoned  for  the  complainant? 
Absolutely. 
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purpose  of  the  remedy  in  the  circumstances  of  the  case  In  the  precedents  cited,  it  was  possible  to 
set  the  matter  right  —  to  remedy  the  failure  to  comply  so  as  to  attain  the  purpose  of  the  orders  and 
achieve  compliance  with  the  Code  —  simply  by  repeating  the  same  order  in  virtually  the  same 
terms  (as  in  Moore  (No.  2)),  or  by  restating  the  prior  order  in  a  clarified  or  more  specific  form  (as 
in  Grover)  While  these  solutions  might  at  first  seem  futile  in  the  present  case,  a  broad  and  liberal 
view  of  what  it  means  "to  repeat  its  order”,  and  what  it  is  that  amounts  to  "clarification  of  its 
order”,  may  provide  the  basis  for  a  restatement  of  the  1998  order  m  terms  that  more  fully  express 
its  purpose. 

The  following  new  orders  were  issued: 

A.  Ministry-wide  Orders 

1  That  of  the  thirteen  recommendations  made  in  the  Devlin  WDHP  [Workplace  Discrimination 
and  Harassment  Policies  and  Procedures]  Report  (Exhibit  128)  as  set  out  above  in  Part  IX,  Section 
3;  (but  without  the  modifications  sought  by  the  complainant),  all  but  the  6th  be  implemented  by 


2  The  Devlin  Recommendations  were  a  result  of  a  study  commissioned  by  the  Ministry  in  1999  of  its 
systemic  training  programme,  which  included  the  anti-racism  initiatives  ordered  in  McKinnon  No. 
3.  The  report  was  submitted  to  the  Ministry  in  2001,  and  although  the  Ministry  argued  that  it  had 
already  implemented  11  of  the  13  recommendations,  thereby  obviating  and  order  of  the  Board, 
Chairman  Hubbard  held  that  the  key  recommendations  had  not  been  implemented  and  others  had 
only  been  partially  or  unsatisfactorily  implemented.  The  Recommendations  are  as  follows  (the 
Complainant  s  suggested  modifications  are  in  square  brackets): 

Recommendation  1:  The  Equal  Opportunity  Lead  should  have  the  leadership  role  with  regard  to  WDHP  and 
Conflict  Resolution  within  the  Ministry 

Recommendation  2 :  (a)  All  managers  to  receive  three  days  Iskills-basedl  training  within  six  months  on 
alternative  dispute  resolution  methodologies,  workplace  restoration,  team  building,  cross-cultural 
communications,  Ontario  Human  Rights  Code,  and  Freedom  of  Information  Act  (b)  All  staff  receive  a  half¬ 
day  refresher  annually  on  WDHP  and  conflict  resolution,  (c)  Die  Ministry  will  partner  with  Shared  Services 
Bureau  to  deliver  a  regionally  based,  customized  WDHP  training  program  to  all  managers  over  the  next  year 
I  with  consultauon  with  Ontario  Human  Rights  Commission! 

Recommendation  3 :  A  Conflict  Resolution  Unit  should  be  established  to  manage  a  range  of  conflicts  that 
arise  within  the  Ministry  and  to  manage  the  variety  of  resolution  processes  which  exist  and  which  need  to  be 
established. 

Recommendation  4:  A  roster  of  external  investigators  would  replace  the  WDHP  investigation  role  of  the  IIU 
[Internal  Investigation  Unit].  The  WDHP  Operating  Policy  speaks  to  tins  issue. 

Recommendation  5:  Anti-racism  Coordinator  and  staff  should  be  housed  within  the  Conflict  ResoluUon  Unit 
The  majority  of  the  work  of  the  Anti-racism  Coordinator  is  conflict  related  and  should  be  consolidated  with 
the  other  conflict  resolution  activities. 

Recommendation  6:  Prescribe  a  process  and  new  time  frames  for  completion  of  investigations  —  four  weeks 

Recommendation  7:  A  process  of  managing  the  volunteer  mediators  [rather,  a  roster  of  external  mediators  I 
under  the  Systemic  Change  Program 

Recommendation  8  The  role  of  WDHP  Advisors  needs  to  be  clarified.  [WDHP  Advisors  must  be  qualified, 
unbiased,  and  provided  with  sufficient  resources  to  carry  out  their  mandate  1 

Recommendation  9:  A  WDHP  Review  Committee  needs  to  be  established,  chaired  by  the  Director  of  tire 
Conflict  Resolution  Umt. 

Recommendation  10:  There  must  be  clear  and  increased  accountability  for  WDHP  established  WDHP 
performance  should  be  included  as  part  of  the  performance  system  within  the  Ministry 
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January  1,  2004,  such  implementation  to  be  consistent  with  the  eight  recommendations  made  in  the 
Evaluation  of  the  Systemic  Change  Training  Program  Final  Report  (Exhibit  102)  and  set  out  above 
in  Part  IX,  Section  3. 

2.  That  in  clarifying  the  role  of  WDHP  Advisors  pursuant  to  recommendation  eight  of  the  Devlin 
WDHP  Report  it  be  specified  that  such  advisors  must  be  qualified,  unbiased,  and  provided  with 
sufficient  resources  to  carry  out  their  mandate. 

3.  That  “Executive  Training”  of  the  Deputy  Minister,  Assistant  Deputy  Ministers  and  the 
Regional  Directors  with  respect  to  racial  discrimination  and  WDHP  Policy  matters  be  completed 
within  six  months  of  this  decision. 

4.  That  the  three-days  “skills-based”  training  referred  to  in  the  second  Devlin  recommendation  be 
provided  for  the  senior  management  of  the  Ministry  (including  Superintendents,  Deputy 
Superintendents,  staff  from  human  resources,  the  anti-racism  office,  and  the  WDHP  office)  within 
six  months  of  thus  decision. 

5.  That  “performance  appraisal”  forms,  or  such  other  documents  as  may  be  used  for  the  purpose 
of  evaluating  the  performance  of  the  Deputy  Minister,  Assistant  Deputy  Ministers,  Regional 
Directors,  Superintendents  and  Deputy  Superintendents  of  the  Ministry,  be  revised  immediately  to 
include  their  responsibility  for  compliance  with  this  decision. 

B.  Toronto  East  Detention  Centre  Orders 

6.  That  the  performance  appraisal  forms  used  in  relation  to  the  Superintendent,  Deputy 
Superintendents  and  Managers  of  the  Centre  be  revised  immediately  to  include  WDHP  policy 
compliance. 

7.  That  an  anti-racism  training  program  with  mandatory  attendance  be  completed  at  the  Centre 
within  sixty  days  of  this  decision;  and  that,  poor  to  the  delivery  of  said  program,  an  opportunity  be 
given  the  complainant  to  make  and  have  considered  his  comments  thereon. 

8.  That  investigations  and  mediation  of  all  WDHP  complaints  arising  at  the  Centre  be  conducted 
by  persons  external  to  the  Ministry. 

9.  (a)  That  within  thirty  days  of  this  decision  a  committee  to  be  called  the  “Compliance 
Committee”,  the  membership  of  which  is  to  be  approved  by  the  parties,  be  established  at  the  Centre 
for  the  purpose  of  monitoring  compliance  with  these  orders  in  that  facility;  and  (b)  that  the 
Superintendent  of  the  Centre  provide  the  said  Compliance  Committee  with  monthly  progress 
reports  until  these  orders  are  fully  implemented. 

C.  Publication  of  the  Decision 

10.  (a)  That  within  two  weeks  of  this  decision  a  person  nominated  by  the  Commission  and 
approved  by  the  parties  be  appointed  at  the  expense  of  the  Ministry  to  prepare  short  summaries  of 
this  decision  and  the  1998  decision,  said  summaries  to  be  completed  and  approved  by  the  parties 


Recommendation  11:  The  organization  must  undertake  high  profile  activities  in  support  of  WDHP.  These 
activities  will  signal  to  all  staff  that  there  is  a  willingness  to  undertake  the  difficult  tasks  of  removing  people 
from  the  system  who  are  found  to  be  in  senous  violation  of  the  policy  or  imposing  significant  levels  of 
discipline  to  less  serious  violators.  There  must  be  comparative  consistency  of  discipline  applied  to  violators 
regardless  of  classification  group. 

Recommendation  12:  Exit  interviews  should  be  conducted  with  all  departing  staff  for  a  period  of  two  years. 

Recommendation  13:  A  monitoring  mechanism  must  be  established  to  measure  and  report  at  six  month 
intervals  for  the  first  three  years  of  the  new  process.  The  monitoring  activity  must  be  conducted  by  an 
external  organization  in  order  to  ensure  the  integrity  of  the  process. 
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and  bv  the  Board  within  one  month  of  this  decision;  (b)  that  within  five  weeks  of  this  decision  the 
said  summaries  be  sent  to  all  employees  of  the  Ministry  under  cover  of  an  open  letter  similar  to 
Exhibit  56  herein;  (c)  that  the  person  appointed  to  prepare  the  said  summaries  prepare  as  well  a 
brief  precis  of  them,  to  be  approved  by  the  parties  and  read  at  parade  at  all  Ministry  facilities 
within  six  weeks  of  this  decision,  and  (d)  that  the  said  precis  be  read  at  parade  at  the  Centre  by  the 
Assistant  Deputy  Minister  or  Regional  Director  responsible  for  the  Centre 

1  1  That  full  copies  of  this  decision  and  the  decisions  herein  of  April  1698  and  May  1999  be  kept 
in  the  offices  of  the  Superintendents  of  the  Ministry's  facilities  and  that  notice  of  their  availability 
be  appropriately  posted. 

D.  Orders  Specific  to  the  Complainant 

12  That  the  complainant  and  his  wife,  Ms  Shaw  McKinnon,  if  they  so  request,  be  granted  paid 
leaves  of  absence  until  such  time  as  the  Compliance  Committee  (referred  to  above)  indicates  that 
the  orders  herein  relating  to  the  Centre  have  been  complied  with 

13.  (a)  That,  if  they  so  choose,  the  complainant  and  his  wife,  Ms.  Shaw  McKinnon,  shall  continue 
as  acting  OM16s  until  all  of  the  orders  herein  (including  those  that  are  Ministry-wide)  have  been 
fully  implemented;  and  (b)  that,  with  respect  to  training  and  other  opportunities  available  to  regular 
OM16  officers,  the  Ministry  shall  deal  with  the  complainant  and  his  wife,  Ms  Shaw  McKinnon,  as 
though  they  had  accepted  the  promotions  in  question 

E.  Professional  Assistance 

14  That  within  two  weeks  of  this  decision  a  third  party,  competent  to  develop  and  oversee  the 
delivery  of  the  various  training  programs  referred  to  in  these  orders,  be  appointed  to  carry  out  these 
duties  at  the  expense  of  the  Ministry  The  Commission,  which,  but  for  want  of  resources,  would 
have  been  ordered  to  undertake  these  tasks,  shall  nominate  the  said  third  party,  and  that  third  party 
shall  monitor  progress  and  report  to  this  Board  at  intervals  no  shorter  than  six  months 

F.  Final  Responsibility 

15  The  Deputy  Minister  of  the  Ministry  of  Correctional  Services  shall  bear  the  ultimate 
responsibility  for  the  implementation  of  these  orders. 

[313]  I  shall  remain  seized  of  these  matters  until  such  time  as  this  entire  series  of  orders  has  been 
implemented  and  the  complainant's  remedial  right  to  full  compliance  with  the  Code  in  respect  of 
future  practices  has  been  satisfied  in  substantial  conformity  with  the  orders  as  read  m  the  context  of 
the  findings,  conclusions  and  reasons  found  in  this  decision  and  in  the  April  1998  decision  of  this 
Board  If  the  parties  are  unable  to  agree  with  respect  to  any  of  the  matters  regarding  which  their 
common  approval  is  required,  or  if  there  are  any  other  matters  relating  to  implementation  of  these 
orders  that  are  in  dispute  or  appear  to  require  clarification,  I  am  to  be  contacted  without  delay  so 
that  I  may  hear  and  decide  such  matters. 

The  Ministry  immediately  appealed  the  Tribunal's  decision.  The  appeal  has  yet  to  be 
heard.  In  the  meantime,  the  Divisional  Court  has  lifted  the  automatic  stay  of  the 
Tribunal’s  orders  relating  to  McKinnon’s  right  to  take  leave  of  absence  with  pay  until  his 
work  atmosphere  ceases  to  be  poisoned  ( Ontario  v.  McKinnon,  [2003]  O.J.  No,  491),  but 
refused  to  lift  the  stay  with  respect  to  the  orders  requiring  publication  of  the  Tribunal 
decision,  implementation  of  the  Devlin  Report,  and  the  provision  of  anti-racism  training 
( Ontario  v.  McKinnon,  [2003]  O.J.  No.  893) 


